
STA1E OT NEW YORK
STATE TN( COIIMISSION

In the Matter of the Petition

o f

Michaels Furni ture, Inc.

for Redeternination of a Deficiency or a Revision

of a Deternination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

fg '  the  Per iod  9 / l /73  -  813t176.

ATTIDAVIi OT MAILII.IG

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

L4th day of November, 1980, he served the within notice of Decision by mail upon

Michaels Furni ture, Inc.,  the pet i t ioner in the within proceeding, by enclosing

a true copy thereof in a securely sealed postpaid wrapper addressed as follows:

Michaels Furniture, Inc.
65 L0 Myrtle Ave.
Brooklyn, lifY LL227

and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein

aad that the addreas set forth on said wrapper is the last known address of the

pet i t ioner.

Sworn to before me this

14th day of November, 1980.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Michaels Furni ture, Inc.

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sa les  & Use Tax

under Art ic le 2B & 29 of the Tax Law

fo_{ [e  Per iod  9 / I /73  -  8 /31 /76 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

L4th day of November, 1980, he served the within not ice of Decision by mai l  upon

Mil ton Coleman the representat ive of the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid rdrapper addressed as

fo l lows:

Mil ton Coleman
Horowitz,  Coleman, Waldman & Co.
98 Cuttermi l l  Rd.
Great Neck, NY 1l-021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is  the representat ive of

for th on said wrapper is  the lastthe pet i t ioner herein and that the address set

known address of the representative of the

Sworn to before me this

14th day of November, 1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 14, 1980

UichaeLs Furni ture, Inc.
65 10 Myrt1e Ave.
Brooklyn, NY 11.227

Gentlemen:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your rlght of review at the adninistrative level.
Pursuant to section(s) 11.38 & 1243 of the Tax f,aw, any proceeding in court to
review an adverse decision by the State Tax Comnission can only be instituted
'nder Article 78 of the Civil Practice Laws and Rules, and must be counenced
in the Supreme Court of the State of New York, Albany County, withia 4 nonths
fron the date of thie not ice.

Ingulries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to;

NYS Dept.  Taxat ion and Finance
Deputy Commissionen and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
Milton Colenan
Horowitz, Colenan, ICaldman & Co.
98 Cutternill Rd.
Great Neck, NY 11021
Taxing Bureau' s Representative



STAS qF NHd YORK

SUIIE TN( GIE{ISSION

In the l,latter of the [etiticr

of

MTcrIAELs PUnNrn RE, IliE.

fon Re\tision of a Detemilatisr or fc
Refirrd of Sales ard Use Ibr<eg urder
ArtlcLes 28 ard 29 of the lbr( Iaw fc
the Period Seete*er 1, 1973 tlrorgh
Atrgn:st 31' 1976.

Dmsrct{

Petitioner, Mictraels ffrnitrrer Inc., 55-10 l{fftfe Ave., Broklyn'

llenr Ysk LL227. ftted a petitior fc rev{slon of a deteunlnatJ.qr s fc refund

of saLes arrl use tar€s wr:ten Articles 28 ad 29 of the Iblr Iant fc tlre pertod

Septernlcer L, Lg73 ttrrcnrgh Augtrst 31,, 1976 (File llc. 20763).

A snall cla:irns f€arfuq was held befee ArEhE Johnsct, Ibarfuq Offie,

at ttle offices of the State Tan Ocrnnission, I\D litlrld Erade Center, lErr Y@k,

l{evr York, on ,Ianuary 24, 1980 at, 2:45 P.l.{. ard was srtjrured on Apnll 22r I98Q

at 9;15 A.M. Petitioner appeared by ltiltm OoLanan, PA. the Adlt Dlvistort

appeared bry Ralph J. Vechior Esq. (Willisn Frrr(' ry., of oorqseL) .

ISSITE

WheBFr ttre ar,rdLt plooedures ard tests erylqfed bV the Aldit Divisict jrt

an e>rsnination of petiticrerrs bmlts ard recouds amrately deternrirnd additaorEL

sales ta:{e6 due fon the penicl Septenbe 1r }973 thnough Au$rst 31, 1976.

nINDI}GS OF'NACT

I. Fetitioner, Mictraels ltrrnitrre, IJE., qlenated a 
ltndtu:e 

ffie

located at 65-10 l{ptle Ave., Eocfcllm, }btrt yck. Fetitiser dtd rpt

a large variety of furniture, hrt ratten sales rrcre grinrarlly generatd Smm

catalogs. lttre average tfurc that elapsed frcnr the date of tlte orter to de$tnary

was tlree to slx rtrcnths.
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2. Oc Arrgrust 24, Lg77, as t}re resLrlt of an ar.rdlit, t}re A$'tt Divislqr

issued a lbtioe of Detennination anf *narrl for Paprerrt of Sales dd Use fa:<eg

Dle against petitioner for tle period Septanb€r L, Lg73 tlrqrgh Alrgust 31'

1976 fq taxes due of $141350.41, plus penalty ard lnterest of $7'485.07, fc

a total of $21,835.48.

3. Petitiorer s<ectrted a srsent e$terding the ti$e within which to

issue an assessfirent of sales arrl use tar<es fon ttre penlods at ls$.e to Decenser 20,

Lg77. '

4. Sr ar.rflit, the Alrdit nivisisr fqud tlrat tle grus sal€s reoded in

petitioner's b@ks arrl records hetre $3351692.00 greater than taxabre sal'ec

repcted on sales ta:< retranrs filed fc ttle peniods at issue. Bas€d on a test

period of Jr:rre 1, 19?6 ttntcrryh August 3!, L976, ttte Ardit Division ford a

disceparcy of $221502.00 betnrcen etross sales per books ard taxabfe. sales

repeted for said peniod,. Itre petitiorer subetantiated $101092.00 ln rpn-

ta<ab}e sales htrlch resrrlted in disalicnrcd rprtaxable sal,es of 55.15 perent

fc tte test period. This frsrtaEe vas apJ-ied to excss grcsn sales per

b@ks of $3361692.00 to deternrine arfiitiorral tanrable salee of $1951684.00 ad

tac due ttnreon of $14,350.41.

Petitiorer argusi that the difference in gross sales rewded in the

books ard tte gilmBB sales repcted 6r the sales tax rertrr,rns 't€s du€ to the

tretfpd in wtxich it reoorded the deposits, sales tax, deLinerlz charges, refirds
a

to ctrstcrms anl rnrr,-taxable sa.Les. petittonar reoffid€A qr lts bmks aU.

i*rl"r received (i$itiaL deSryitsr 'palnrsrrts on ao@unt ard final palments) as

gross sales on tte day drictr the upnies yrcrre receivd.

br sales ta:( Frurposes, trretitiors recoded grcss Eal€s ard tacabl.e

sales in fult <nr the dav f,j-nal payreert was r@iv€d, l,hich rms aLeo vuten tJte

totaf sales tax wae collected. gte grcss saf€s reoouded qr its looks ard





' 
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tlpee repcted on lts rebrrul rnt agre for any qp p€rtod beoau$.a .,, l

parttal payrurt r*tfcn amearA h gross sales ln orp pd.iodl ldild t$t, .qiE[G'' . '. t ;',

as a tanable sale rrnttl. tln pertod ln !{hich flxal pafnunt mo recqtvbrf ft{hidi: 
'

is also the tlre dettnery was $rde).

6. FetltJorer requlres an lnttla.l depoeit sr eactr crraffi ctler ann' j

t 
't-*" 't -- i

fhal pa]urcnt nust be received prt'q to tho delivery of rry rudtarfl.re. fria . .

initl,al dg6nsitl gulcse$srt palatrte qr mglt ard fin&l pilqrte* Ee ' .. I .,'  ' : ,  
. .

in grcss sa-les t}re dltlr qr whic$ thc lwrie are r€elvd strp pd,lti,c.nr €9?s.':'. : ,
rpt nraintain acqrnts r*lrrybfe corrtrrols q $rBidlrrles. ,,:1, .,;:',t"'." 

''., -
' b "  r  ' :  '

Iebitj.oer aoannts fc its ilafly rboelpts as folktws: All satr€i.;.,;::"-"...,.
. . . .  a  + . 1

,  a i f  ; :

reoeived ane nmg on the caqfr reVfster. lo lrnoie ie preparecf ,fd'qv:f{ 
';'". 

i''''
i :  . " r

oders ard the cuatcrw is sditd ttrersr fc t*e illnt of tlF -d4:cft. ,. 
'",.

f'

Any palrwrts on amrrt on flnal palnenta received E€ Med fi tlp 44@fi.ate.-^.

Lrvoie. If a finat palrurt is rffii\d, the appltcabf,e sal.es tanr basd o; .
: -

the to'ta,t irroioe artrn'rnt ie strs'm eeparately sr the cash regletd t4)a. 'llt'tc',i. .;. '
'  . { " '

total rmipts frcm the castr register ta6n 6re ttsl bdsr doun qr-.a a.ffV l.-,,7 ,t "

-  -  I  ; : : ' : -
j _ : : , .  

' * ,

'"-- i 
'-i

: :  -  ,? :_ ,

: 4 . -  I

'  
" - . , 1 :

r\ 

'  '{! ! '}.

t . . -

r@p stnet. Deposlts, palmrts qr amrnt ard finaL nqlfm*o 6?j!E*lddtt o,,.;,,' ,
@chaflilse sdle6. . Ih6 sales tarr is reoaraea separately, jrdloatlrrg tlt"'. , -i.' . ;'1ri'--'

.-
lrnrcfe nunber, *rE"r fflrp ard tax ollnctd. librr-tarlable safcs ar lhfti'; l'"Ii,

'  
Z : : - "  '

in the san mnruEr. lEta aaily r€cap str€ets are postod b the.ea6h.rccifptg" 
''"*:' --.

. ' . '
jornafu tpl€ver, nerctrardise Bal€s are aryarated inb deliwd saf,Gs dqpgld t

i _' ; '
aeposfts ard prtfal 5nynerts, the total of vlhtc*r are poeted nrcr*hly E th6,: i'

aaJ.es aoqrnt tn tJte gernrat ledgc.

7, 9etitl"ory cfrarged aperqrfuntgfy 2 V2 p€rout of tIE'qleF mu$.;

fc tletivery ard sudl def-lvery chtrges are reflected in the gpcal Ldgetr,.aa,.,,

sal-es. 6aid deftvery ctrargee are slnilil separately on peettJcnerrg gales

ttlvc[Loeg.



i!

. ' . - : . -  "  .  t

:,.: ii:
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8. Petitiw had rsr-taxabLe sales gf $101107 .42 fq tte peodd

rlrrre l, f976 ttrrurgh Aryrst 31, 1976. fir" tot of ron-tarobl.e 8al€s @rdtpt€d

by ths Aldlt Divieicr venifieil that 6ald mrrt r,as Grect. Fetitiosu's

norr-ta:<abLe sales fq tle aucllt psiod arrrort"A to $1971959.00.

9. Fetltiorsrs sa-les ard crrstoner deposits ircoasd 52 pere.nt f,run

SegtemUer 1, L973 to A.lgust 31, 1976.

L0. Petltlornr reported the sae grroes arrl tanble sat.es qr lts ealss

ta:< retrrrns e:{cq>t fc ttre psioils erding lkrrsrbgr 30, 1973 ard Alryrlst 31r

L976. Sald sales were ocrquted by dividinq tlre tax ollbcted frcrn the cash

receipts jqrrnal by tte applicable tax rate.

11. Petitiore rnade refids of $171486.90 to cusfficrs drrirryr tln perid

at isstrs wfrfcfr are furc}.rted ln grcss sal€s.

' 12, Petitl,qer acted in goocl faith at a.ll tlnnE.

OCISIJSICEIS OF'LRW

A, ltut the ardlt poodrres ard tests enpfryeal b1r t}te.Adtt DivlsLm

did no't, aocurately deteunlrp addrtlqtal sale6 tarcs due in that arctr poCrres

are rnt oonslstent with petltlonerrs nettrod of aoorrttrg. llhe Adtt DtvLston

failed to give eonslderatisr to crrstfiisr d€po€its, dellvery clrargeg, drrds,

anl the actuaL rpr-taxable sales, aLL of !*xich r,anre inchrded ln petJtJoren's

grcss sa-leg. Acocdirgly, petJtiue's ta:rable sales are redetersriled ae

follovs:

@oss sale6 ps gerrcral leilgor (9/V73-gl3V76', $2265Ltr51.00

Less: hfirrls
Dalinery chargs
l{qptaxabLe sales

$ L7,486.00
64t234.00

197,959.00
C\retots ixceas€d depooiE 45r458.0q

ccngfted based on a trrc-
portionate irsease in
sales frqn L973-L976

Adjusted ta:<able saLes
Reported ta:oble sales
Differene

325,U17.00

$213261014.00
2,314,458.00

S--TIF6:ffi
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Itrat basd on the fqegof{q cqrtatisn, the gflaf$sraf-tarablp !"': I r:

deternuined by the Aldit Eivtston are rdtroed frcr'$}85'684.00 to $111556:09.

ed 
''o 

tle .' -
"  ; . . . , . , , , .  l . : l i - " -

ercEent, tdicatea ln @nsluslon of Lalv I'N" that the nnit Divl€j,qr ls @Y,,', -.,. I , i,. .
l :  .  

. ' ^  ' ' r '  : : - ; '  . . "  . ; .

direck€d to nrcdify the miloe of hternirnLiqr ard Denard fc Pal@ of 'Salc , :: : i
' '  ' t '  

"  

'  
' " '  

'  
t t t t  -  

: i '

arrl Uee T:<es nre is$red nrgust 24, L977, togettr€r wlth intereet qgtg at., " 
,. "t. t;,:i

'  ' '  '  _  ' '  " - - i

tfremilsrnln staurtoqr ratei and that, €@€B'E i1s @ grar-rtd, ttF petfd4.fp.:fq,i.. . 
' 

. ,11

atf otfTr restr)€ctg

DNED: Albany' libw York

Nov 1 4 p80
mJ('c${Fslol
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